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Has Day

failed t0 establish the district court

abused

its

discretion

when

it

revoked

probation?

DaV Has

Failed

The

state

child, harboring

to a plea

T0

a

Establish

The

District

Court Abused

Its

Discretion

charged Neka

Day with

known

and possession of drug paraphernalia.

felon,

agreement with the

misdemeanor injury

state,

t0 a child

BV Revoking Probation

possession of methamphetamine, felony injury t0 a

Day pleaded

guilty to possession

(R., pp.29-31.)

Pursuant

of methamphetamine and

and the remaining counts were dismissed.

(R., pp.34-35.)

The

court sentenced

Day

to

seven years, with four years ﬁxed, and retained jurisdiction.

Following the period of retained jurisdiction, the

placed

district court

Day 0n

(R., p.45.)

probation.

(R.,

(R., pp.68-71.)

The

pp.50, 53-57.)

December of 2018,

In

state alleged

Day committed

the state

moved

revoke Day’s probation.

t0

new

18 probation Violations, Which included committing

crimes;

“[ﬂailing to maintain full-time employment”; possessing alcohol; using marijuana 0n multiple

occasions; using

week

since

methamphetamine numerous times (including “snorting”

August

15,

four of the alleged probation Violations.

(R., p.88.)

p.93.) In doing so, the court mistakenly stated

actuality,

it

syringe.”

The

(R., pp.69-70.)

district court

sentence,

Which the

to three times a

after the court

revoked probation,

district court denied.

Day

(R.,

sentence; in

Tr., p.54, Ls.2-4; R., p.45.)

Day moved

(2/25/19 T11, p.54, L.15

subsequent revocation order clariﬁed that because the

admitted t0

revoked probation.

was executing a “three-year” ﬁxed

Day’s original sentence was four years ﬁxed. (2/25/19

Immediately

two

2018, and recently “using methamphetamine intravenously” three times);

bong water”; and possessing “a loaded

“drinking

it

district court

—

for a

Rule 35 reduction of

p.55, L.15.)

However, the

had previously found a

three-

year ﬁxed sentence “was the most appropriate sentence,” the court would reduce Day’s
determinate time t0 three years:

At

the sentencing hearing, the court misstated the sentence t0 be imposed.

record, the court stated the sentence as three (3) years ﬁxed, followed

years indeterminate.

In fact, the suspended sentence

followed by three (3) years indeterminate.

.

was four

On the

by four

(4) years

(4)

ﬁxed,

..

In denying [Day’s Rule 35] motion, the court noted that

it

believed that three (3)

by four (4) years indeterminate was the most appropriate
sentence that could be imposed t0 meet the goals 0f rehabilitation and protection

years ﬁxed, followed

0f society. This

is still

the case.

In other words, notwithstanding the fact that the actual underlying sentence

four (4) years ﬁxed, followed

by

was

three (3) years indeterminate, the court persists

in

View

its

that the

most appropriate sentence

intentionally) imposed...

is

the one that

Therefore, the court, 0n

its

it

(incorrectly, but

own, hereby reduces the

Defendant’s sentence as set forth in the body of this order.
(R., p.95, n.1.)

Day timely appealed.

(R., pp.98-99.)

“‘Once a probation Violation has been proven, the decision of whether
probation

is

Within the sound discretion of the court.” State

426 P.3d 461, 464 (2018) (quoting
LC.

§

19-2601(4).

V.

Le Veque, 164 Idaho

and

(4)

reached

its

110,

_,

looks to Whether the district court: “(1) correctly

test

perceived the issue as one 0f discretion; (2) acted Within the outer boundaries of
(3) acted consistently

revoke

256 (2007));

State V. Rose, 144 Idaho 762, 765, 171 P.3d 253,

The abuse 0f discretion

to

its

discretion;

With the legal standards applicable t0 the speciﬁc choices available to

decision

by

the exercise 0f reason.”

Lunneborg

V.

MV

Fun

Life, 163

it;

Idaho

856, 863, 421 P.3d 187, 194 (2018).

Day
Day

fails to

show

that the district court

abused

discretion

by revoking her

probation.

has a lengthy criminal history, including two prior felony convictions for drug possession

and another felony conviction for possession With

had repeated chances

Day

its

admitted

to

her

probation

(PSI, p.433.)

Day was

T11, p.38,

investigator unsurprisingly found

Her probation ofﬁcer agreed

(Id.)

Day

And

has also

in this case,

by committing a new crime and by using

methamphetamine 0n multiple occasions. (12/17/18

The presentence

(PSI, p.424.)

and probation since 2006.

at retained jurisdiction

Violating

intent t0 deliver.

that,

L.6

Day

— p.40,

to

L.24.)

be a high risk t0 reoffend.

with the “possible” exception of Drug Court,

not “an appropriate candidate for community supervision at this time.” (PSI, p.434.)

The

district court arrived at the

same conclusion.

Day had

plenty 0f prior chances to

succeed 0n probation, but was before the court on another probation Violation and was

continuing to use drugs. The district court rightly concluded that

Day was

manifestly not suited

for another shot at probation:

I

know

that

you know that you have had chance after chance after chance for
We’re going 0n about two decades now. I think that your level of

rehabilitation.

addiction

is

something that can only be addressed through a prolonged forced
I think you need time t0 heal. I think your brain needs time t0

period of sobriety.
heal.

I

I

think

you need time

t0 heal.

don’t think you’re a good candidate for probation.

candidate for probation with

Drug Court.

I

I

don’t think you’re a good

think the risk

is

too great and the path

has been too long.

I’m not doing it t0 punish you. This has zero t0 d0 with
that. It’s rehabilitation and protection of society. I think that if you were to be
out right now, it would pose an undue risk to you and t0 other members 0f the
In sending

you

to prison,

community.
I’m

telling you all this. I know when you hear “prison,” a wall goes down and
you can’t hear anything else. But I know how serious it is to be sending you t0
prison. I want you to know I have thought a lot about it and my reasons for doing
it.

(2/25/19 Tr., p.53, Ls.1-25.)

This decision was well within the sound discretion of the

district

court.

On

appeal

Day

argues the district court abused

In her View, the “district court did not exercise reason
“there were other options that

would be

its

discretion

by revoking her

probation.

by revoking her probation,” because

better suited for her rehabilitation.”

(Appellant’s brief,

p5.)

A review 0f the record shows this is plainly incorrect.
(Appellant’s brief, p.5), the district court

attempts t0 get treatment outside 0f prison

1

Far from “not exercis[ing] reason”

was well aware 0f Day’s

(ﬂ, gg,

battles With addiction

12/10/181 Tr., p.24, Ls.16-24).

from Day’s probation Violation arraignment mistakenly states
occurred on 12/10/19; in fact, that hearing took place 0n 12/10/18. (R., p.8.)

The

transcript

and

that the hearing

But the court concluded, with good reason,
and

failed.

(ﬂ

id.;

rehabilitation, but

Tr., p.53, Ls.1-13.)

had been

tried

Moreover, the court concluded that not only

Day’s survival, depended 0n a term 0f imprisonment and the non-negotiable

would come with

sobriety that

Day

2/25/19

that other treatment options

(2/25/19 Tr., p.52, Ls.22-23; p.53, Ls.14-19.)

it.

argues that her family “wants her t0 get the specialized help she needs t0 beat this

To support

addiction.” (Appellant’s brief, p.7.)

district court.

off Where she

(Id.)

However, her daughter’s

[is] at,”

this,

letter

she cites the letters her family wrote to the

made

and predicted Day “Will go back

off probation.” (PSI, p.428.) Day’s son

was even more

plain that she believed

t0 her 01d

ways,”

if

Day

“is better

and “when she gets

pointed:

and I into this position
because 0f her poor judgment and lack 0f actual punishment and even morals.
Because of her choices now we have to stand up and choose between letting our
drug addict 0f a mother out just so she can go back 0n meth, 0r having to tell you
t0 just keep her for a long time. It breaks our hearts everyday and annihilates our
mental health just as much. So I say just hold onto her. She’s got nothing left t0
run back to here, and knowing how weak she is When it comes t0 her addiction
she can only survive Where she ﬁts most, in prison or in all around intensive
rehabilitation, just anywhere away from [Day’s daughter] and I. She has caused
too much damage already, and I just don’t trust her out on her own. ..
I

detest the fact that [Day] has put [Day’s daughter]

.

(PSI, p.429.)

Day’s

son—Who

recalled an early

“waking up and suddenly being

in the

memory of being Day

putting

him

arms 0f a police ofﬁcer, and not seeing

t0 bed, then

my mom

for a

while”—“tru1y fear[ed]” that Day would “end up killing herself with drug abuse.” (PSI, pp.42829.) Neither letter

Finally,

weighed

Day

in favor

0f probation.

argues that “probation had been achieving

long period of time” and that “prison
that

is

rehabilitating objective for a

not the appropriate place for her, as she needs a program

can exclusively focus 0n helping her beat that addiction.” (Appellant’s

mistaken in two respects.

by

is

its

the

end

of her

stint

First,

brief, pp.5, 8.)

This

probation was self—evidently not working as intended, because

on probation Day had

“escala[ted]

to

intravenous

use”

0f

methamphetamine, which she did

started doing “very heavily.”

“constant

IV use” caused an “open nickel

infected.

(PSI, pp.398.)

actively using

“hit

And by

methamphetamine,

rock bottom.”

size

hole/Wound on her arm,” Which

the time the state

THC

it

t0

revoke probation,

and alcohol” for months.

(12/17/18 T11, p.40, Ls.20-24.)

probation might have initially had,

moved

Day’s

(PSI, pp.398, 424.)

(Id.)

In her

later

became

Day had “been

own

words,

Day

Thus, notwithstanding any positive effect

ultimately had no rehabilitative effect whatsoever.

Turning to whether prison could have any rehabilitative

Day’s counsel below

effect,

candidly admitted the obviouS—imprisonment was actually accomplishing What probation had
failed t0 do:

Your Honor, for [Day] in custody were probably
I think if the Court remembers the arraignments, she was pretty
necessary.
anxious t0 get out and, I think, was very upset When she wasn’t getting out at the
arraignment. She has, since that time, come around to realize she needed a very
I

think these last few months,

sharp break in her lifestyle.

And

has provided her some clarity, that coupled with
the
having
to
digest
presentence
materials, Which certainly didn’t sugarcoat
really
this forced sobriety, Ithink,

anything.

(2/25/19 Tr., p.49, Ls.9-20.)

It is

hard t0 argue with Day’s counsel.

necessary for Day’s rehabilitation.

punish Day, but to protect

Day

is

Day and

This

is

Forced sobriety, and

why

its

clarifying power,

were

the district court revoked probation—not t0

the rest 0f the community.

(2/25/19 Tr., p.53, Ls.14-19.)

plainly a poor candidate for probation and drug court because, just as plainly, she has a

“level 0f addiction

that

can only be addressed through a prolonged forced period of sobriety.”

The

(2/25/19 Tr., p.53, Ls.4-1

1.)

[Day] to prison” (2/25/19

Tr., p.53, Ls.22-23),

district court

understood “how serious”

but

it

it

was

“to

was not an abuse of discretion

be sending

for the court

to act seriously

and revoke probation because Day had exhausted

show otherwise 0n

The

appeal.

all

m

state respectfully requests this

Court to afﬁrm the

other options.

district court’s

Day

fails to

order revoking

probation.
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